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• the principle in non-adversarial proceedings that the safety, welfare and well-being 
of a child or young person is paramount may be compromised if legal services were 
provided on condition of a successful outcome, which could lead legal practitioners 
to run these kinds of proceedings in an adversarial manner; 

• guardianship, adoption, and child protection matters do not generally involve 
achieving a financial or commercial benefit to provide a source of funds from which 
a law practice can then be paid, and thus conditional costs agreements would not 
be an attractive option for lawyers; and 

• conditional costs agreements would provide little benefit to clients because the vast 
majority of parties to these proceedings are either government representatives, or 
are legally assisted through Legal Aid or the Aboriginal Legal Service, or are 
self-represented. 

The responses received by the Law Council, from its constituent bodies, do not identify any 
instances in practice where conditional costs agreements are being misused to achieve the 
ends implicit in the above policy arguments.  On the contrary, conditional costs agreements 
are often seen as simply inappropriate, and therefore rarely suggested, in the great majority 
of guardianship, adoption, and child protection matters. 

Accordingly, a policy argument that the Uniform Law prohibitions on conditional costs 
agreements must be extended to address a risk of misuse occurring in guardianship, 
adoption, and child protection matters is somewhat moot. 

The Law Council shares the concerns identified by its constituent bodies that introducing a 
blanket prohibition on conditional costs agreements in guardianship, adoption, and child 
protection proceedings could, in some circumstances, unreasonably limit access to legal 
representation by excluding situations where a conditional costs agreement would seem to 
be quite an appropriate mechanism to deploy. 

The Law Council notes that section 181 of the Guardianship and Administration Act 2019 
(Vic) provides that the Supreme Court or VCAT may order a guardian or administrator to 
compensate a represented person for a loss caused by the guardian or administrator 
contravening the Act.  Contraventions can include a guardian using that position for profit, 
or an administrator failing to properly manage the property or financial affairs of the 
represented person.  A concern raised is that persons such, for example, victims of ‘elder 
abuse’ may not be able to fund the making of an application for compensation, and that that 
lack of funding in the first instance might result in proper claims not being made.  In these 
situations, the availability of a conditional costs agreement is likely to increase the 
propensity for proper claims to be heard and determined.  A legal practitioner who proposes 
a conditional costs agreement in this situation is clearly acting in the best interests of a client 
who would otherwise lack the financial resources to obtain access to justice, and is bearing 
the financial risk if the claim fails. 

Also noted is the practical complexity of applying a prohibition on conditional costs 
agreements in contested proceedings involving multiple enactments.  By way of example, 
a contested matter can involve an application for orders relating to wrongdoing or 
maladministration by an attorney under section 36(4) of the Powers of Attorney Act 2003 
(NSW), an application for the appointment of a guardian under section 14 of the 
Guardianship Act 1987 (NSW) and an application for a financial management order under 
Part 3A of Guardianship Act 1987 or under section 40 of the NSW Trustee and Guardian 
Act 2009 (NSW). 






